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Fernwood Residents Association (FRA)

P.O. Box 13123, Mowbray, 7705
Tel: 021 6710742 / 021 403 4699, email: blbergh@iafrica.com
April 2008

Comments on the 4th draft of the proposed Integrated Zoning Scheme (IZS)
FRA represents the interests of the residents of Fernwood on the basis of a Constitution registered with the City of Cape Town. FRA asserts it right to be recognised as an interested and affected party under the applicable provisions of inter alia LUPO, National Environmental Management Act, the Environment Conservation Act and the Heritage Resources Act. At present the registered member base of the Association comprises 73% of homeowners in Fernwood.  

FRA supports the principle of an integrated zoning scheme and believes that without it the Council would not be able to effectively plan for the city’s future. As such, we feel that the IZS and City's Development Framework must be well thought out, with plenty of consultation, participation and dialogue involved. The IZS affects all of us and there is a need to ensure proper due diligence is provided for, especially with regard to sustainability. It is essential that the Council allow for the protection of the City’s diversity as well as appropriate future development.
The following issues are of deep concern to us:
1. Draft 4 has many of draft 2’s fundamental flaws. We are concerned and alarmed that the City did not take previous objections into account. Starting again, with an innovative and participative process could have prevented the rejection of draft 4. 
2. It appears that the 4th draft of the IZS is incomplete. Draft 4 lacks overlay zones, which were haphazardly included in previous drafts, probably the only mechanism in the IZS to protect environmentally sensitive zones. This makes draft 4 unworkable.
3. Insufficient time has been provided for effective public participation. All communities require more time to comment meaningfully on draft 4, especially non-English speaking people.
4. There is a strong need to align, synchronise and harmonise the City’s Spatial Management Framework, Eight District Spatial Structure Plans and draft IZS.

5. As a result, we cannot acknowledge any results of the current process as being representative of public participation, nor can we accept that it will give rise to legislation that has roots in sound process.

6. One of the requirements of PAJA is that “a clear statement of the administrative action” be given to persons whose rights and legitimate expectations might be adversely affected by the contemplated administrative action. The current draft of IZS undermines this requirement as the statement of intent is definitely NOT clear.

7. All of the above begs the question as to the validity of the public participation process. Thus, draft 4 is missing context, is insufficient for public participation, and will probably be challenged in a court of law.

What is required?
· The current draft is withdrawn.

· The Zoning Regulations Scheme should be revised.
· Thereafter, full public participation must be sought, using a completed and updated scheme (transparency is paramount here).

· A final presentation of the documents should then be arranged.
Details of issues:
1. Incompleteness and omissions
a. Special Uses (3.2.8) displayed in annexure B is blank.
b. Former Special Zones (3.3.8) in annexure C is blank.

c. Overlay Zones (chptrs 16 & 17) in annexures D to K are blank.
d. It is not acceptable to say that these annexures will be completed once the City’s Spatial Development Framework and eight district plans project reach a phase when the areas requiring overlays have been identified. These initiatives were meant to take place in parallel so that the entire ‘picture’ could be assessed, holistically. These overlays are vitally important as they indicate to us how we will be affected and to what extent. We cannot comment meaningfully unless the full picture is presented, in a coherent and transparent manner.
e. There is no indication given on the preservation of existing minimum ERF size zoning maps. This is an irresponsible omission that will allow for indiscriminate, increased densification, which will ultimately end up damaging Cape Town in the long run. Subdivisions and densification should only be allowed where it is likely to have beneficial consequences. These criteria must be given more consideration and planned for with sustainability in mind.
f. Furthermore, it is by no means clear in draft 4 about what is permitted where and what is not permitted. Owners, developers and planning officials need a concrete document to work from, otherwise the process is pointless.

2. Legal inconsistency – IZS as municipal by-law
a. Draft 4 of the IZS is now being seen as a draft by-law, instead of being enacted directly under LUPO. Yet the planning law governing zoning is LUPO. We do not understand why this is to change.
b. However, chapter 2 (application and approval procedures) could well be implemented as a by-law. This would make sense.
3. ‘One size fits all’ scenario
a. The current 'one size fits all' proposals for single residential, agricultural and public open space zones are unacceptable and have been rejected many times, for each draft of the IZS. One set of base zones will not work for a City as geographically diverse as Cape Town. 
b. No cognisance has been taken of areas that need specific consideration, e.g. mountain slopes and environmentally sensitive locations.  These areas are what make Cape Town the city that it is – it is highly un-recommended to infringe on these areas with city densification as the main goal (i.e. to allow densification non-selectively). Special development rules are required to deal with mountain slopes, ridges, water courses, wetlands, animal sanctuaries, nature reserves, river catchments, biodiversity hotspots, etc.
c. Draft 4 of the IZS also disregards the requirements of the National Environmental Management Act (NEMA) as well as the NEMA Environmental Impact Assessment (EIA) regulation. It is legally required that the City undertake an Environmental Management Frameworks (EMF) and/or a Strategic Environmental Assessment (SEA) to guide land use planning and decision making.
d. FRA supports the Greater Cape Town Civic Alliance (GCTCA) in its recommendation in 2005 that the City prepare five or seven zoning schemes, worded in comparable language and using equivalent concepts and definitions, one scheme for each geographically different part of the City, plus a fully elaborated set of overlay zones.
4. Densification
a. The City Council and associated colleagues have commented many times on the deteriorating state of the infrastructure in the City, yet there is a very strong recommendation in draft 4 to (non selectively) densify the City's residential and informal settlements by 100% by the granting of second dwellings (as a right). It is strongly recommended that until an approved plan is in place on how to upgrade and maintain the existing over-worked infrastructure, that second dwellings, as a right, be reclassified as consent uses.
b. Since the densification policy has not yet been released for public participation, there is no indication in draft 4 of the IZS as to where additional densification will take place. This is unacceptable as it is unreasonable to request input from the public without an indication of how densification will impact the City. 
Regards

Fernwood Residents Association (FRA)
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