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Attention: Mr Tony Bell and Dr Jonathan Schrire

Chairman: Fernwood Residents Association

PO Box 245

NEWLANDS

7700

Chairman: Bishopscourt Residents Association

18 Upper Bebington Road

Bishopscourt

7708
FAX:  683-5788 and 761 8927

PROTEA VILLAGE COMMUNITY LAND CLAIM: STATUS REPORT 

Dear Tony and Jonathan

Reference is made to our telephonic discussions regarding the progress in the preparation of the Contextual Framework for Protea Village, and Tony’s subsequent request for an official response to facilitate a report back at the Residents Association’s Annual General Meeting.This letter provides a brief background to the Protea Village Community Land Claim, followed by a status report. 

1. 
INTRODUCTION 
In 1997, the Protea Village Action Committee (PROVAC) lodged their Community Land Claim with the Regional Land Claims Commission (RLCC). From the outset, a number of claimants sought financial compensation for lost land rights (you will recall the ceremony in May 2002), while 86 of the former tenants have applied for resettlement of their lost land rights. The claim, gazetted on 2 November 2001, is for the restoration of the affected properties that are vacant. 

The original Protea Village area, measuring approximately 28 Ha, is bounded by Fernwood Estate to the north and northeast, by residential properties on the southern side of Bishopscourt Drive to the south, by the Bishopscourt Estate to the east, and by the Kirstenbosch National Botanical Gardens to the west. Part of the original area, which contained the so-called Garden and Rondavel Cottages, is part of the National Botanical Gardens.
 

2.
PROPERTIES AFFECTED BY THE CLAIM

The properties affected by the claim are erven 242 and 212 Bishopscourt, as well as the Stone Cottages abutting Rhodes Drive on portion of Farm 875:Cecil Rhodes. 

Erf 242:

Erf 242, owned by the Department of Public Works (DPW), is the property just east of the Stone Cottages. Erf 242 measures 3.8 hectares. Portion of the erf is zoned ‘Group Dwelling Residential’, while the south western portion is zoned ‘Street Purposes’.

According to the Commission, DPW have agreed to transfer erf 242 to the Protea Village Community, subject to the community forming a legal entity. An attorney has been appointed by the Commission to advise the community on the various options available for a legal entity, and the associated implications. 

The National Botanical Institute (NBI) has, according to the Commission, agreed to waive their 99-year lease agreement with the State for the use of this property. Portion of erf 242 is used for overflow parking when the monthly flea market is held at the Stone Cottages. The City has not investigated the possible need for alternative parking accommodation, once erf 242 is developed; this is considered to be the responsibility of NBI.  

Erf 212:

City-owned Erf 212 (Boshenheuvel Arboretum) is located opposite Erf 242, i.e. between Kirstenbosch Drive and the Liesbeeck River. According to the City records, the property measures 8.6 hectares and is zoned Rural. 

The City’s Land Use Management Branch has recently undertaken a detailed investigation into the zoning of the subject properties, the results of which are reflected in this letter. The zoning indicated in this letter for erven 242 and 212, may therefore differ from what has previously been communicated to you. 

The Stone Cottages (portion of Farm 875:Cecil Rhodes)

The Commission, together with PROVAC have been negotiating with the NBI regarding the restoration and use of the stone cottages. In June 2003, the Commission informed the City that NBI is to make the Stone Cottages available to the claimant community for the conversion to a museum. This will be a joint project of the Protea Village Community and NBI. The Commission is responsible for setting up a joint working group with NBI and PROVAC, to co-ordinate the preparation of a business plan and proper management plan for the conversion of the cottages, and to find a solution for the existing tenants of the cottages.  City officials support the proposal to establish a Protea Village Museum, which will not only be an asset for the Protea Community, but also for Kirstenbosch and its visitors and the people of Cape Town. 

Former use of the properties:
According to the Commission’s April 2001 research report on the claim, the majority of the former tenants resided on Erf 242. Erf 212, which contained two houses and a school, was the community’s social recreational area and was used for agricultural and gardening purposes, where the tenants appeared to enjoy unlimited access and use of the water supply from the river and spring.  

3.
PREPARATION OF A CONTEXTUAL FRAMEWORK AND HERITAGE IMPACT ASSESSMENT:  
Bishopscourt has changed substantially since the community was forcibly removed from the area from 1959 to 1968. Claimants now live throughout the metropole in Grassy Park, Lansdowne, Strandfontein, Manenberg, Steenberg and Lotus River. 

The City has a responsibility to contribute to the successful resettlement of the claimants. To this affect, the City initiated the preparation of a Contextual Framework and Heritage Impact Assessment for the affected properties (Erven 242 and 212). The aims of the planning study are twofold: Firstly, to identify the potential implications of resettlement, thereby enabling the City, State and the claimant community to make informed decisions on the implications and logistics of resettlement. (The contextual analysis of the site addresses the following aspects: the planning framework and policy context, the environmental (biophysical) and cultural planning context, transportation, socio-economic factors, bulk infrastructure and service provision, potential inherited risks and the cost implications of redeveloping and resettlement).   Secondly, to identify broad design guidelines for the redevelopment of the area, including the preferred location/s and density for resettlement, based on the contextual informants.

This study was started in March 2003 with the agreement of PROVAC and the Commission. As you are aware the consulting firm Common Ground, in association with NM & Associates (Planners and Urban Designers), is undertaking the work. It is anticipated that the consultants’ work will be completed within one-two months.

3.1
Consultation with the claimant community

 You will be aware from the consultant’s feedback that the planning process has made provision for the full involvement of the Protea Village community.

The claimant community’s first reported redevelopment option was for a combination of single residential cottages, a guesthouse and/or retirement village. City officials foresaw a number of potential implications that any “non-residential” development may pose, and wrote to the RLCC in this regard. The potential implications cited relate to the availability of the land for a non-residential use right (which the community was not dispossessed of); the acquisition of the legal zoning rights for any non-residential development; and the release of the claimants’ settlement and discretionary planning grants by the Department of Land Affairs. No official response has to date been received. However, the Protea Village ‘Focus Group’ have apparently been informed verbally by the RLCC that the claimant community will not be allowed to “sell-on” the land. It is unclear if there will be a time frame prohibiting any selling-on, or if the legal entity (Trust) will always have to retain the ownership.  In July, the ‘Focus Group’ agreed to a unified residential development of 86 properties with a minimum erf size of 500m². It should be noted that the work underway (i.e. preparation of the Contextual Framework) is to identify the development potential of the land and then to develop design guidelines; the work does not extend to the preparation of a subdivision layout for 86 erven, each measuring 500m². This forms part of the next level of planning (i.e. Precinct and Site Development Plans), which will be funded by the claimants’ Settlement Planning Grant, made available by the RLCC.

The Property Rates Bill advocates a rates holiday for a 10-year period for all land beneficiaries, provided the property does not change hands. Thereafter, the standard rates will be phased in over 3 years.

3.2
Availability of erf 212 for restitution

The availability of the City-owned land erf 212 is to be assessed in terms of the City's Land Restitution Policy, the land rights lost, the significance of the present usage and amenity value of the land, and the technical feasibility of resettlement in the area. Until the study is finished and the necessary political process of review and approval is complete, the City has no official position of the future of erf 212.  

The claimant community are expecting the Council-owned erf to be made available for their residential use. PROVAC have requested an in-principle decision by Council regarding the availability of erf 212. Due to the complex nature of ‘in-principle’ decisions this request has been communicated to the City Manager.

3.3
 Consultation with the broader public.

Discussions with you as representatives from the Bishopsourt and Fernwood Residents Associations, together with the recent media reports, indicate support for the return of the Protea Community. We understand that the main concern of the surrounding residents’ is that development should be appropriate to the site and context, and that surrounding residents are concerned at the prospect of the well-utilized Arboretum being developed and lost as a public amenity.

Internal legal advice is being sought with regard to the Fernwood Residents Association legal investigations into the ownership of erf 212. (The Association’s interpretation is that erf 212 is held in "trust" by the City for the use and enjoyment of all residents of Bishopscourt as Public Open Space, and that should any portion of this Public Open Space be cancelled, title should revert to the original owner or their successors; and that any change in use rights would require the consent of all landowners within the township).

The first stage of the study, i.e. the contextual analysis, has been completed and the second stage, i.e. the formulation of the design guidelines will now be prepared by the consultant team, before being presented to the claimant community. Thereafter, the contextual analysis and guidelines will be distributed by Common Ground to the surrounding residents, before they call a public meeting.  Following this phase, a Draft Report will be prepared for submission to the relevant Sub Council before following the normal Council Committee route for approval. 

4.
SETTLEMENT AGREEMENT

Once the RLCC and any other relevant parties have reached agreement with the claimant community on how a claim is to be settled, a draft Settlement Agreement is prepared by the RLCC in terms of section 42D of the Restitution of Land Rights Act (22 of 1994). The Settlement Agreement sets out the legal framework for how the claim will be settled, i.e. what needs to be done and by whom to enable the physical resettlement and the monetary compensation to be paid out by the Commission. The planning study underway will assist the RLCC in drawing up the terms of the Settlement Agreement. Council can only make a final decision about erf 212, and therefore provide input into the Settlement Agreement, in the context of the planning study. Our experience in dealing with restitution-related development has shown that a Business/Implementation Plan for resettlement should be prepared prior to the signing of the Agreement. RLCC staff have indicated their support for the preparation of such business plans.

I trust that this letter is of assistance to you both. 

Yours faithfully 

Nadia Wessels

Senior Planning Professional

Land Restitution and Other Projects

Copies: 

City Manager: Dr W Mgoqi

NM and Associates: Jody Patterson and Nisa Mammon: 

Common Ground: David Shandler and Kahmiela August

Ward Councillor Ian Iverson 

Ward Councillor Debra Schäfer

PROVAC 

RLCC: Sam Molepo, Esmerelda Reid, Anqelique Hester and Thandabantu Nkwenkwesi







�Gross, Sally (Regional Land Claims Commission). April 2001. Protea Village Community Community Claim: Bishops Court (Report KRK 6/2/3/1/1/1/9574/73)
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