MEMORANDUM OF AGREEMENT

BETWEEN

DEFARTMENT OF LAND AFFAIRS
(the STATE)}

Represented by Regional Land Claims Commissioner, Beverley Jansen, as duly awthorised

AND

PROTEA VILLAGE ACTION COMMITTEE

(duly aulhorised representaiive of the Protea Village Community)

Represented by

AND

NATIONAL BOTANICAL INSTITUTE
Represented

, 85 duly authorised.

. 85 duly authosised.

AND

THE CAPE TOWN CITY COUNCIL
Represented by

. 83 duly authorised.

AND

THE DEPARTMENT OF PUBLIC WORKS
Repressnted by

, a5 duly authorised.

{Together hereinafter raferred to as the PARTIES)




AGREEMENT

Whereas

The Protea Village Communily in the Western Cape losl rights in land after 19 June 1913 as 3
result of racially disciminatory laws or praclices: and

The Protea Village Community has lodged a tand claim on ils own behalf, or vn behalf of direct
descendants of dispossessed members of the Frotea Village Community and qualifies for
restitution in terms of the Restitution of Land Rights Act of 1994, a5 amended {the Act), and

The Protea Village Community has formed and efected the Protea Village Action Committes
{(PROWVAC) to represant the dispossessed community; and PROVAC and the Departmernt of Land
Affairs have finalised the financiai componeni of the daim (the fnancial cfaimards), and

The parties are now desirous of setlling the claim of thase members of the community who opted
for restoration and development of the dispossessed land in setlement of the claim (the

devefopment claimants);

And wheareas

The parlies have reached an agreement as to the manner in which the claim should be finalised,

Now therefore it is heraby agreed as follows:




DEFINITIONS:

Act means the Restitution of Land Rights Act 22 of 1994 as
amended:

Commission means the Commission on Restitution of Land Rights: Westem
Cape;

Protea Village Community means the members of the communily which
lodged a claim for restitution with the Commission who have
been verified by the Commission:

development claimants means the members of the Protea Village Comrmunity who apted
for restoration in setflerent of the land claim:

financial claimants means the members of the Protea Village Commanity who
accepted financlal compensaton in settlement of the land claim;

dispossessed land means Erf 212 and Erf 242, Bishopscaurt and Fanm 875,
Bishopscourt,

Subject land means Erf 212 and Erf 242 Bishopscourt and poftion or portions
of Erf 212, Bishopscourt.

Minister means the Minister of Agricultural and Land Affairs

OBJECTIVE OF THIS AGREEMENT

1.1 The objectives of this Agreement are 1o

1.1.1  seitte the Protea Village Community's restitution claim in respect of the development
claimants that have opted for restoration of the dispossessed land for redevelopment
purposes;

1.1.2  provide a framework for the acquisition of the subject land:

1.1.3  provide for the preparation of a community development and asset managemeant plan to
ensure the feaslble, sustainable and integrated redeveiopment of the subject land and
use of portion: of the dispossessed land.

ALLOCATION OF RESTITUTION AWARD

2.1 ACCEFTANCE OF AWARD

PROVAC accepts the restitution award as represented below on behalf of the developmen!
clafmants above the other oplions provided for in the Act.

22 RESTORATION
221 The Departrment of Public of Warks hereby agrees fo make Erf 242, Bishopscourt

available for restitution purposes at no cost, subject to the formation and registration of
the appropriate legal entity (including a Trust) by the development claimants.




2211

The Depariment of Public Works will camy the costs of resurvaying the subject land, if
raquired.

2.2.2 The National Botanical Institute, which currently administers Farm 875, Bishopscourt,
agrees that PROVAC eslablish a museum in the Stone Cottages situated on Famm 875
and that PROVAC make use of the area immediately suirounding the Stone Cottages,
subject to the following conditions:

2221

2222

2.22.3

2224

That a joint working group be established between NB| and PROVAC which will be
accouniable to the Implementation Siesting Committea;

That a proper management plan or business plan be drawn up { to ke done as pad of
the community development and assel managemen plan provided for in paragraph
2.2.5 hereofy;

That an amicable sclution be found for existing tenants of the Stone Cottages, in
particular the Botanical Society;

That the Botanical Society be included as part of the warking group.

223 The Cape Town City Council hereby agrees to make portian or portions of Eif 212,

Bishopscounl available for restitulion purposes subject to the following conditions:

2231

2.2.3.2

2233

2234

224

In terms of fis Policy on restitution on the same basis &s the Department of Public
Woarks, ie at no cost to the Commission andfor ¢laimants,

Fianning and development of [the sie (Exf 212)] the subjed! land for
redevelopment will be based on the document: “Protea Village: Environmental
and Technical Feasibility Study: Contextual Analysis and Design Guidelines”,
prepared by NM and Associates, dated January 2004;

thal a community development study, asset management plan and business plan
be completed for the subject land and the undeveloped portion of Farm 875
adjacent to Erf 242 1o establish feasibility and affordability of restaration and
development as described in 2.2.8, Once agreed on by the Parties, the business
plan wifl be appended ta this Agreement and form part of it, It will form the basis
on which the City assesses what portion{s) of Erf 212 should be made availabie.
Due consideration will be given te preserving and enhancing the environmental
assets on the sies,

The City of Cape Town undertakes to assist in all planning and procedural tasks
related to resettlement, as per its Policy on Land Restitution dated October 2001,
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The Cape Town City Council will provide the external link / bulk services to erven
212 and 242 subject o budgetary restraints and the claimants at their cost wilt
provida the internal for the development of Erf 212 and 242 The City of Cape
Town will be responsible for the maintenance of the infernal and extemnal services
subject to the intemal services being constructed in accordance with drawings and
specifications approved by the City and 1he said services being lacated in public
road reserve or public open space,

The Department of Land Affairs shall appoint an appropriate service provider with
relevani development and facilitation experience Yo werk with tha development
claimams and slakeholders to prepare a sommunity development and asset
rmanagement plan which investigates and considers the following issues and
makes appropriate recommendalions on the gevelopment of the subject land, and
the use of the Stone cottages in an affordable and intagrated manner for the
benefit of the development claimants:

& S0cio-economic profile of the clalmanis including a determination of wha js
able to, and would like to, resettle and under whal conditions,

he available funding for development including refevant State grants and
subsidies as weil as private funding and blagk empowerment partnerships, local
sconomic development possibiltfes and local commercial opportunities.

the feasibility of using a portion or portiens of Erf 212, Bishapscourt and the
undeveloped portion of Famm 875 adjacent ta Erf 242, Bishopscourt to
supplernent the development on Edf 242 Bishopscourt,

a business plan as set out in clause 2.2 2 above in respact of the Stona
cottages and immediate surrounds.,

Tenure rights and conditions as pertinent to managerment and administration of
the subject {and {a tenure management plan).

ldentification of all other stakeholders in the planning ang physical development
of the subject land ]

trategies o promote integration with the broader community and socio-
economic development.

The appropriale vehicle 1o manage the holistic development of the subject land
and the community and the financial and fegal implications of the different
vehicles.

Availability of other stale programmes.
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2.2.8

229

2210

2211

Rofes and responsibilities and entry and exit strategias for ali the role Hayers
and stakehoiders,

The appropriate manner and timing of tand transfers.
Any other matter recommended by the Impfementation Steering Committes
{see Section 3 below),
the different ogtions for devetopment which are feasible, taking into account alf
the above factors
a draft tems of referencs for & business plan for tha preferred aption, as chosen
by the Implementation Steering Committee |

Transfer of Erf 242 will take place after the claimants have formed and registered
the appropriate legal entity (inchuding & Trust) to held the land. The date of transfer
of portion or portiens of Erf 212 wiil be subject to the recormmendations contained
in the community development and asset management plan.

Development of the subject land will take Place in terms of the coOmmunity
development and assel Mmanagement plan and the business plan, which is to be
oblained on compietion of the community development and asset management
plan, and shali comply with normal lownship establishment approval procedures,
and environmental and heritage procedures, subject to Section 428 of the Act.

The legal entity formed by the claimants shail make provision for the apprapriate
inclusion and verification of community members who come forward after the
signing of this agreement and the Commissicn is hereby absolved of this
responsibility.

Ne person may, in respect of the subject property, without the writlen approval of
the Minister, enter into a contract, inciuding & contract subject to & suspensive ar
ather condition -

)] for the sale, exchange, alienation or disposal in any other manner of that
land or any portion thereof;

(i) granting an gption to purchase or sell such land or portion or granting a
fight of first refusal in respect thereof.

Before such tand is disposed of or any right is granted in ierms of paragraph
2.2.10, the Minister must, at the expense of the person to whom the land is




2212

2213

2.2.14

2215

2.2.18

2.3

disposed of or the right is granted, cause a notice to be Publishad in the Gazette
and in not iass than one newspaper circulating in the neighbourhaod where the

land is situated, wherein -

(i) the proposal to dispose of the land or {o grant the right is made knawn;

(i} the place where and limes at which full particulars of the proposed
disposal or right will be open for inspection are specified; and

{ifi) it is specified that objection to the propased disposal or right may be

lodged with a person specified in the notice, before a date so spacified,
which must not be less than 30 days after the date on which the notice is
published.

Any objection in terms of paragraph 2.2.11 (iii) must be considered by the Minister
hefore she or he disposes of the land o grants the right in tenns of paragraph
2.2.10.

Any disposal or granting of g fight in terms of paragraph 2.2 10 wili take place on
condition that the Minister may at any time acquire the land in queslion or a partion
thereof subject to the payment of compansation determined either by agreement
ar by the Court in accordance with sectian 25(3) of the Constityution of the Republic
of South Africa, 1998 (ACL 108 of 1998).

The provisions contained in paragraphs 2.2.9 to 2.2 12 will not apply to
ransactions between members of the Protea Village Community and will not be
birding on the direct descendants of the beneficiaries [o]in terms of this
agreement,

Transfer duty will be waived in terms of Section 42(2) of the Act by the Minister, on
transfer of the subject land to the fegal entity.

The Commission will pay for the transfer costs and other expenses incidental to
the transfar of the subject Jand.

MONETARY AWARD

231 The development claimants are awarded an amount of RZ 101 954, 22 {wo million one




hundred and one thousand nine hundred and fifly four Rand and ninety two cents) to be
transfarred to the legal entity to be established and to be utilised for the purposes of

retieveloping the dispossessed fand.

2.32 The Commission shall make 1he following grants available, namely;
2321 A Restilution Discretionary Grant (RO} of R3000.00 per dispossessed household:
2332 A Seftlement Planning Grant {SPG) of R1440 in respac! of each dispossessed
household, to provide for planning and development assistance:
Subjedt to claimants applying via the Commission in the prascribed formet med e
claimants complying with applicable criteria, conditions and ruies.
23.3 The SPG will be paid directly to the servica providers appointed on bahalf of the
claimanis.
234 The appointment of service providers will be done in terms of State Tender Board
policies and proceduras.
231  The RGG will be held and distributed in accordance wiith the provisions of a Funds
Transfer Agreement to be concluded between the Commission and the legal entity
formmed by the daimant.

3 IMPLEMENTATION STEERING COMMITTEE

an The parties to this agreement will constilute an Implementation Steering Commitiee,
which will be tasked with the implementation of this agreement within tha timeframes and
subject to the conditions set out in this agreement.

3.2 The Implementation Steering Committee shall consist of one (1) representative from each
signailory to this agreement who has a mardate to make decisions on behalf of the
signatory and four {4) members of the PROVAC committee. The first three meetings of
the Implementation Sleering Committee shall be chaired by the Department of Land
Affairs or its nominee. Thereafter the Implementation Steering Commiliee will appoint a
chairpersen from its members gn a rotating basls.

33 The funclion of the Implementation Steering Commrittee is to ensure the co-ordination of
the activities of the parties for the purpose of achieving the objedlives of this agresment
and to recefve formal written reports on the progress of the implementation of this
aqreement, or lack thereof and reasons for delays and non-perfarmance, 1o review work,
adjust work plans and ensure the speedy impiementafion of this agreement including to




34

a5

36

a7

oversee the community deveiopment plan, funds transfer agreement, business andfor
development plan, and the appointment of service providers.

The Implementation Sleering Committee wili set the timeframes for the implementation of
this agreement,

A wvanation of the time framas may be effected by the Implernentation  Steering
Committes, on good cause shewn, provided that the representatives of PROVAC, the
City and the Commission are present at a meeting when ihe decision to vary the
timeframes is considered and they support such a proposal.

On formation of the legal entity, PROVAC shall be substitited by the legal entity for
purposes of this agreement.

The Implementation Steering Committee may oversee the appoimment of a project
manager to implement and manage the development andsor co-opt people with the
requisite skills, experience and abilty onto the Commitiee for the purpose of achieving
the objectives of this agreement. Any such appointment shall be done in accordance with
the Slate Tender Board policies and procedures, if using State funds to rermunerate them.

TIMEFRAMES, PERFORMANCE MEASUREMENT AND ENFORCEMENT
MECHANISMS

4.1 The parties undertake to do ail things possible and to use their best endeavours, in a
spirit of co-operation and good faith, to ensure the implementation of this agreement
within the timeframes specified.

4.2The Legal Entity representing the development claimants shall be in place within two
{2) months of the signature of this agreement,

4.3 The Implementation Steering Committee is constituted on signature of this agreement
and shall mest as reguiarly as is necessary to carmy out its function, but at least on g
monthly basis. The persons appointed will be nominated by the respective parties
within two {2) weeks of the signing of this agreement.

4.4A duly convensd meeting will be a quorurn if four members of the Implementation
Steering Committee are present and at least one member of PROVAC, City and the




representative of the Cornrnission are presant.

4.5 The Implementation Steering Committee will furnish quarterly reports to the parties
and circulate the minutes of ail its meetings to all the parties [at least once a monthj.

4.8Any party will be entifled to call another party formally and in writing to account on the
extent to which it has made progress in terms of this agreement or in the event of a
lack of progress, the reasons for delay or nen-performarnice.

4. 7The implementation Steering Committee shall strive to make decisions by consensus,
however, shouid 3 deadiock be reached or a dispute arise during the
fmplementation of this agreemant, a mediator shall be appointed by the
Implementation Steering Committee, the costs of which will be bome by the parties
in equal shares,

INDEMNIFICATION

S APROVAC and the development claimants jointly and severally ndemnify the STATE
against any loss, llability, damage, or expense which may be suffered by the
STATE:

2.1.1pursuant 10 any claim made in respect of the right in land by any person
who proves to be an heir andfor direct descendant of a claimant or
member of the original dispossessed COMMURIty;

5.1 Zarising from the allocation or distribufionr of the restitution award {g the
claimants and co-claimants;

2.1.3a8 a result of the claimant's failure to disclose any other direct
descendant(s) who is(are) entitled to benefit from the claim.

5.2 PROVAC warrants that it is duly authorised to act on behalf of the devalopment
claimarits. A copy of said mandate is attached to this agreement as Annexure ‘A"

3.3 The parties 1o this agreement record that they are satisfied that:
5.3.1the Regional Land Claims Commissioner: Weslam Cape has fulfillad ali har
statutory duties adequately for them to reach seftlement;
5.3 2the Regional Land Claims Gommissioner: Western Cape is satisfied with
this agreement and that the agreement ought not to be referred to Court.




B.1

g2

6.3

71

ALTERATIONS AND ADDITIONS

The agreemem as well as the annexurss attached are the sole and only agreement
between the PARTIES and ng varation shall be of any forca unless in writing and
endorsed hereon and signed by all the PARTIES hereto, providing that the consent of
PROVAC and the Commission shall be obtained for any amendment to be of force and
effect.

The PARTIES heraby confirm that this agreement constitutes the entire agreement ang
settles all disputes between them and that, except for the terms hereof, they will have no
further claim against each gther

No retaxation which any party may give in regard to the performance of the other parties'
obligation in terms of this adreement, shall constitule a waiver of rights except in terms of
tlause 8.1 above.

SUSPENSIVE CONDITION

The agreement is subject to the suspensive conditions that -

71.1the Minister of Land Affairs approve this agreement and any other agreement
retated to the settlement of this miatter and

¥.1.2approve the making of an award in accardance with this agreement and any such
other agreement in temns of section 42D of the Restilution of Land Rights, Act 22
of 1894; ar

7.1.3the Land Glaims Court ratify this agreement ang any other agreement related 1o the
settlernent of this rnatter,

7.2This agreermnen shall be effective from the date as agreed upon subfect 16 the Minister's

approval as per paragraph 7.1

7.3Implementation of the agreement and effecting the award approved by the Minister shall

be subject to the availabitity of funds as ascertained and in line with Cepartmental




budget.

8. ANNEXURE(S)
Mandsaie of PROVAC.

THUS DONE AND SIGNED AT ... ... {name of focafion) ON THIS . DAY OF
............................ 2004
Full narnes and sumame of representative

Far and on behalf of the DEPARTMENT OF LAND AFFAIRS

THUS DONE AND SIGNED AT ... {name oflocation) ONTHIS ... D&Y OF
Fulf namas and sumame of regrasentative
For and on behalf of the NATIONAL BOTANICAL INSTITUTE

THUIS DONE AND SIGNED AT ... (name of focation) ON THIS ... DAY OF
............................ 2004
Full names and surmame of representative

For and on behalf of the CAPE TOWN CITY COUNCIL

THUS DONE AND SIGNED AT ... ... {rname of focation) ON THIS ... . DAY OF
............................ 2004
Fulf names and sumame of repressntative

For and on behalf of the DEPARTMENT OF FUBLIC WORKS

THUS DONE AND SIGNED AT ... frame of jocation} ON THIS .. DAY OF
............................ 2004
Fufl names and sumame of representative
PROVAC
WITNESSED BY:
1
Address:

2, Address:




